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Contracts
Are Hard

10 Break

C By JAY ROMANO .

- @ E there isone thing a reaj estate lawyer
i;ﬂreads, it is hearinga client under con-
‘fract tobuyorsell a house or apartment
utfé¥ the words: 've changed my mind,
Get:me out of thig deal.” :
dhe reason for the discomfort is not that
refléstate lawyers are skittish abouten.
-83ging in legal skirmishes, but that most
arenot inclined to fight battles they are lile. .
lyfoTose, And trying to get a client out ofa
wé‘gldrafted real estate contract, lawyers
say; is often alosing battle. - .

3 Yer aclient comes to me and says
‘Ifan't go t] gh with this deal,” said -
Eric Gonchar, Manhattan real estate law-
yer.““the first ng I'll usually say is, ‘This
fiotgot Cbeeasy.'” . ’

Indeed, Mr., Gonchar said, since the pri-
Tary goal of both buyers ang sellers negoti-
iting'a real estate contract in good faith is
oarrive at an agreement that neijther party .

5§thigation for breach of a real-estate
oftract can take years to resolve,” My,

1g both-sides lots of money.” .
Felix Nihamin, a M anhattan real estate
Wyer who also practices in New Jersey,

acts contain Drovisions — typically re-
fred to as “contingencies”‘— that allow
éparty or the other ta back out of the deal,
tally without penalty, under certain cir-
tstances. For example, he said, most
atracts are contingent upon the purchas-
§ obtaining a commitment for a mort-
Zewithin g Specific period of time, 1t the

Jrtto doso — then eithér party generally
.theright to cancel the contract, -
Jother coramon contingency found in
tracts for the sale of a home in New Jer-
:Mr. Nihamin said, permits the buyer ta
& the house inspected (o determine ~
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whether it has any serious structural or me-
chanical defects. (In New York and Con-

=

negticut, such issues are often addressed be-

fofe the contract is signed.) In most cases,
the buyer will then be able to get out of the
dealif the inspection reveals serious prob.-

leffis and the seller declines to either reme.-

dy:them or adjust the price. . BN
et another contingency — one common-

ly fdund insales contracts for €0-0p apart-

‘MeENts — s a provision that conditions the
salg upon approyaj by the co-0p’s boarq 1

thé€board does not EIVE the approval, Mr. Nj. .

haipin said, bothi parties are relieved of
their obligations under the contract,

¥in most cases, the only way out of a con.
tra"ct isifa contingency has nat been met,”
MryNihamin said, adding,.however, that jt

caittly after a contingency has been met, °
For example, he said, if 5 buyer loses a
jobi=-ora substantial portion of his or her
inéorme — after 4 mortgage commitment
ha__s_‘ been issued, the lender is likely to with-

cu;r_nstanc_:es may provide a Sufficient basis
forthe buyer to get out of the contract,

ormuch of their income as a resylt of the.
World Trade Center disaster.

It might also be possible for a buyer to get
outofa contract or at Jeast renegotiate it
te;:ms if the amount the Droperty is ap- -
prg‘_}ised‘for Is reduced after the commit-

prc;;'perty was reduced by 10 percent,” he
said, adding that in tiis case, rather
than attemp to cance| the deal, the
buyer Tequested a reduceq Purchase
price, and the seller agreed to it,

-house at a better Drice; the seller has
found a buyer willingtopay more -
money; or one gr the other has sim- .
Ply changed his op her mind, )

Scott'Kpnner, aManhattan reaj es-
tate lawyer, said that when a buyer -
or seller decides 1o backout of a'con-
tract for no legitimate reasomn, the
terms of the contract itself generally
dictate what happens next, And ‘most
realestate contracts used'in New
York usually treat defaulting buyers
differently than defaulting sellers.
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“Inmy opinion, Rule No. 1 is that -
every real estate contract should
provide that the total Lability of the
buyer in the event of adefault is the
amount of the buyer’s deposit,” he
said, referringto the 10 percent de-
Posit typically paid at the time a con-
tract is signed. Such a provision, also
known as a “liquidated damages

clause,” basically Specifies the
amount of money that the seller is
entitled to if the buyer defauits,

" Mr. Konner explained that some
contracts — particularly those used
by developers marketing new prop-
erties — may contain aprovision giv-
ing the seller the right to demand
what is known as “specific perform-
‘ance” on the part of the buyer. This
means that instead of keeping the

- buyer’s déposit, the seller canin-
Stead insist the buyér “specifically

. perform” the contract by going
through with the sale. Generally
speaking, Mr. Konner said, if a buy-
Lr’s lawyer insists that (he specific
performance provision be taken oyt
of the contract, the seller will usually
comply because the courts are quite
reluctant to hold a buyer to specific
performance.’ .

On the other hand, Mr. Konner
said, buyers generally want the right
to demand specific performance
from the seller and courts are typi-

" cally inclined to grant it.

“Whenyou're a seller, you can’t
Just walk away from the deal,” he
said, explaining that under New
York lawa buyer is usually entitled
to specific performance from the
seller even if the contract does not
explicitly provide for it There are
certain circumstances, hoWever, RS
where the seller may be able to get
outof a contract. For example, Mr, !
Konner said, when there is a problem
with the title to a property that the : ;-
seller cannot resolve, most contracts’
allow him to back gyt of the deal,

Just being legally entitled tode-
mand a defaulting buyer’s deposit.if |
you're aseller —or 5 defaulting sell-:-
er's specific Derformance if you'rea:
buyer — does not provide any guar. |
antee that either wij] beeasy to get..,

Dennis Greenstein, a Manhattan °
real estate lawyer, said that regard-
less of whether jt is the buyer or sell-:
er who is in breach of the contract, -
itis generally a court that will endup )
as the final arbiter of the dispute. -
And that, he said, often makes it ;
more economical for the partiesto . !
work out their differences them- !
selves,

“"The time Involved, the cost in- H
volved and the uncertainty of the out!
come make settling a dispute in i
court a risky proposition for both

‘parties,” Mr. Greenstein said. “*So if
thereisa way for the parties to come
to an agreement botp sides can live .
with, that’s probably going to be the -
best possible outcome.” -]




